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Non-Technical Summary

Purpose of this report

The Department for Business, Energy and Industrial Strategy (BEIS) is undertaking a review of five of the six
National Policy Statements (NPS) for Energy. This Habitats Regulations Assessment (HRA) accompanies the
NPSs through this process. There are six NPSs which set out policy for nationally significant energy
infrastructure:

e Overarching National Policy Statement for Energy (EN-1);

o National Policy Statement for Natural Gas Electricity Generating Infrastructure (EN-2);

e National Policy Statement for Renewable Energy Infrastructure (EN-3);

e National Policy Statement for Gas Supply Infrastructure and Gas and Oil Pipelines (EN-4);

e National Policy Statement for Electricity Networks Infrastructure (EN-5); and,

¢ National Policy Statement for Nuclear (EN-6).

The National Policy Statement for Nuclear (EN-6) is not being updated at this time. This report presents the
methodology and findings of the HRA undertaken for the updated NPSs, i.e. EN-1 to EN-5.

Requirements for HRA

In England and Wales, under the Conservation of Habitats and Species Regulations 2017 (as amended) and
the Conservation of Offshore Marine Habitats and Species Regulations 2017 (as amended)' (collectively
referred to throughout this document as the ‘Habitats Regulations’) an ‘Appropriate Assessment’ is required to
be undertaken for proposed plans or projects which are not necessary for the management of an International
Site but which are likely to have a significant effect on one or more International Sites either individually, or in
combination with other plans or projects. These sites include:

e Special Areas of Conservation (SACs)?; and

e Special Protection Areas (SPAs).

The National Planning Policy Framework (NPPF)3 states that listed or proposed Ramsar sites®, potential SPAs
(pSPA), possible SACs (pSAC) and any site identified, or required, as compensatory measures for adverse
effects on any of the above-named sites. All the above sites are hereafter referred to as International Sites.

' Following the changes made to the Conservation of Habitats and Species Regulations 2017 (as amended)
and the Conservation of Offshore Marine Habitats and Species Regulations 2017 (as amended) by the
Conservation of Habitats and Species (Amendment) (EU Exit) Regulations 2019, Special Areas of
Conservation (SACs) and Special Protection Areas (SPAs) in the UK no longer form part of the EU’s Natura
2000 ecological network and now form part of the UK’s national site network. In this document they are referred
to as International Sites.

2 Includes candidate SACs (cSAC) and Sites of Community Importance (SCI).

3 Ministry of Housing, Communities and Local Government (2021) National Planning Policy Framework
(NPPF). Paragraph 181.

4 Wetland sites of international importance, as designated under the Ramsar Convention 1971.
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The Guidelines on the Assessment of Transboundary Impacts of Energy Developments on Natura 2000 Sites
Outside the UK (2015)%, as referenced in The Planning Inspectorate Advice Notes Ten® and Twelve’, states
that the principles of the Habitats Directive (and therefore the Habitats Regulations) should be applied to any
energy development where significant effects could occur for International Sites outside of the UK. As such,
potential for transboundary effects has been considered in this HRA.

Summary of findings

As the NPSs EN-1 to EN-5 do not set out specific locations for development, the HRA is high-level and
strategic and assesses the policy content of the NPSs and the potential effects of energy infrastructure
development arising from the plan. As the exact location of infrastructure cannot be known until specific
proposals come forward, it is not possible to identify potential effects on specific International Sites. Therefore,
effects are considered in generic terms.

Due to the lack of detail and following the precautionary principle, adverse effects on the integrity of one or
more International Sites as a result of the energy infrastructure development cannot be ruled out. However, the
content of NPSs EN-1 to EN-5 provide a robust commitment to the identification, avoidance and minimisation of
impacts on International Sites, detailed assessment, mitigation and consenting guidance for the Secretary of
State (SoS). Therefore, taking that commitment into account, adverse effects on the integrity of International
Sites as a result of the NPSs are considered unlikely.

Despite the confidence in the conclusion that the NPSs themselves will not result in adverse effects on the site
integrity of International Sites, Section 6 provides the case for imperative reasons of overriding public interest
(‘IROPYI’) for information and sets out why the Government considers that EN-1 to EN-5 are needed. This
information is applicable to NPSs EN-1 to EN-5 themselves, and is provided without prejudice to or implication
for any project-level HRA, which may result in the refusal of consent for a particular application.

Where projects may result in adverse impacts on the integrity of one or more International Sites, measures
must be implemented to avoid and mitigate impacts, and, if this is not possible, the project must be
demonstrated to meet the tests for absence of alternative solutions, imperative reasons of overriding public
interest (IROPI) and secure and deliver adequate compensation for any remaining adverse impacts arising
from the development.

Critical National Priority (CNP) low carbon infrastructure has been defined within the NPSs and the need for
these projects in providing energy security and a decarbonised energy supply justified. In relation to CNP
infrastructure, projects concluding that there may be residual adverse effects and subsequently, where there is
a need to identify and assess alternative solutions, what would not be classed as a suitable alternative has
been set out. The updated energy NPSs not only contains provisions to assist in appropriate consideration of
the alternatives test, but also a clear indication that the government believes this type of development to have
an ‘imperative reason of overriding public interest' (IROPI). Compensation would still need to be secured in
order for the SoS to grant permission for the project to proceed.

In embracing a holistic approach, as championed by the NPSs, where there are multiple projects in planning for
which compensation for one or more International Sites would be required, a co-ordinated strategic approach is
recommended.

5 DECC (2015) Guidelines on the assessment of transboundary impacts of energy developments on Natura
2000 sites outside the UK, available at:
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/408465/trans
boundary guidelines.pdf

6 The Planning Inspectorate (2017) Advice Note Ten: Habitats Regulations Assessment relevant to nationally
significant infrastructure projects, available at: https://infrastructure.planninginspectorate.gov.uk/wp-
content/uploads/2015/06/Advice-note-10v4.pdf

" The Planning Inspectorate (2020) Advice Note Twelve: Transboundary Impacts and Process, available at:
https://infrastructure.planninginspectorate.gov.uk/legislation-and-advice/advice-notes/advice-note-twelve-
transboundary-impacts-and-process/
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1. Introduction
1.1.  The Revised Energy National Policy Statements

The Government believes that the UK’s energy generation portfolio has an important role to play as the UK
transitions towards a low-carbon economy. As such, it is necessary to revise and update the National Policy
Statements (NPS) for energy infrastructure to facilitate delivery of energy infrastructure capable of meeting the
energy demand of the UK, whilst working towards ‘net zero’ greenhouse gas emissions by 2050 and a 68%
reduction in the UK’s emissions by 2030.

An overarching National Policy Statement for Energy (EN-1), in conjunction with five technology-specific NPSs,
was published in 2011 and set out Government policy for the delivery of major energy infrastructure. Taken
together, they provide the framework for development consent decisions on applications for new energy
infrastructure. The five technology-specific NPSs are as follows:

¢ National Policy Statement for Natural Gas Electricity Generating Infrastructure (EN-2);

e National Policy Statement for Renewable Energy Infrastructure (EN-3);

e National Policy Statement for Gas Supply Infrastructure and Gas and Qil Pipelines (EN-4);
e National Policy Statement for Electricity Networks Infrastructure (EN-5); and,

¢ National Policy Statement for Nuclear (EN-6).

The National Policy Statement for Nuclear (EN-6) is not being updated at this time. The revised draft EN-1
refers to nuclear power as part of the energy mix, but EN-1 states ‘As set out in the Written Ministerial
Statement of 7 December 20175, EN-6 only has effect in relation to nuclear electricity generation deployable by
the end of 2025, and also continues to provide information that may be important and relevant for projects
which will deploy after 2025. This NPS (EN-1) will have effect® in relation to any new applications for nuclear
electricity generation deployable after 2025, particularly in so far as it continues to establish the need for energy
generation, including nuclear'. Therefore, whilst EN-6 is not considered within this HRA, the potential for new
nuclear energy infrastructure is considered.

In reviewing and, where necessary, revising the remaining five energy NPSs, they need to be subject to an
accompanying Appraisal of Sustainability (AoS) and Habitats Regulations Assessment (HRA) to ensure that
any changes made to the NPSs are assessed for their respective implications. In the case of the HRA,
implications for International Sites'® will be addressed. The associated AoS and HRA reports will be submitted
alongside the NPSs for statutory consultation.

1.1.1.  Further NPS Updates

The NPSs have been updated in response to consultation comments (provided in Appendix A) and recently
published strategies of relevance to the Energy NPSs. Clarity has also been provided with regard to the Welsh
Governments (and Natural Resources Wales) responsibilities regards licencing, permits and consenting.

Notably, text has been added to include reference to the Government’s Net Zero Strategy published in October
2021", which sets out the vision for transitioning to a net zero economy and the policies and proposals for
decarbonising all sectors of the UK economy to meet 2050 net zero targets. The Energy NPSs have also been
amended to acknowledge the British Energy Security Strategy (BESS)'?, which will to help deliver secure, clean
and affordable British energy in the long-term and includes increased targets for offshore wind (including
floating wind) and civil nuclear power deployment.

8 https://questions-statements.parliament.uk/written-statements/detail/2017-12-07/HCWS 321

9 Subject to the transitional arrangements set out at section 1.6 below.

0 European and internationally designated sites for nature conservation that form part of the UK National Sites
Network. This includes Special Protection Areas, Special Areas of Conservation and Ramsar sites.

" https://www.gov.uk/government/publications/net-zero-strategy

12 hitps://www.gov.uk/government/publications/british-energy-security-strategy/british-energy-security-strategy
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Additional text has also been added with regard to Biodiversity Net Gain and how reference should be made to
relevant strategies, including Nature Recovery Networks and Local Nature Recovery Strategies in planning
delivery of off-site biodiversity units. EN-1 acknowledges that principles for marine net gain are in development
and may become mandatory in the future; at present only onshore projects and terrestrial components of
offshore projects will be mandatory under the Environment Act 2021. The HRA has been amended with
reference to updates where relevant.

Most importantly, the NPS now contains robust wording in relation to the Critical National Priority (CNP) for low
carbon infrastructure. It sets out the government’s commitment in relation to CNP infrastructure, defines what
‘low carbon infrastructure’ is and how the SoS will approach both non-HRA and HRA residual impacts from the
delivery of CNP infrastructure. Purpose and Background to the Report

This report presents the HRA methodology and findings for the HRA of the revised energy NPSs under the
Conservation of Habitats and Species Regulations 2017 (as amended) and the Conservation of Offshore
Marine Habitats and Species Regulations 2017 (as amended)' (collectively referred to as the ‘Habitats
Regulations’ throughout this document).

The duty to undertake the HRA relates to the energy NPSs themselves as strategic plans. Each energy NPS is
a ‘plan’, which provides a strategic framework within which subsequent ‘project’ level assessment will be
undertaken as required, as and when individual projects are proposed.

The NPSs apply to England and Wales, including territorial waters (up to 12 nautical miles (NM) off the coast),
and the Renewable Energy Zone. The NPSs do not set out specific locations for development and, therefore,
the HRA is an assessment of the policy content only. As such it is high-level and strategic in nature and it does
not constitute or take the place of a project HRA for any energy infrastructure development that may fall under
the NPSs.

The function of the HRA report will be to highlight any potential risks to International Sites through the text/
policy approaches of the energy NPS documents themselves. It summarises the findings for the five revised
NPSs and considers the applicability of in-combination effects.

1.2. Report Structure

The Non-Technical Summary sets out the context of the report, summarises the HRA process and summarises
the assessment findings. The remainder of the report is structured as follows:

e Chapter 1 (this chapter) introduces the purpose and background to the energy NPSs and this report;

e Chapter 2 sets out the Habitats Regulations Assessment process and its application;

e Chapter 3 describes the Screening findings;

e Chapter 4 describes the Appropriate Assessment findings;

e Chapter 5 describes the assessment of Alternative Solutions;

e Chapter 6 discusses Imperative Reasons of Overriding Public Interest (IROPI) and compensation; and,

e Chapter 7 provides a conclusion to the report.

'3 Following the changes made to the Conservation of Habitats and Species Regulations 2017 (as amended)
and the Conservation of Offshore Marine Habitats and Species Regulations 2017 (as amended) by the
Conservation of Habitats and Species (Amendment) (EU Exit) Regulations 2019, Special Areas of
Conservation (SACs) and Special Protection Areas (SPAs) in the UK no longer form part of the EU’s Natura
2000 ecological network and now form part of a UK national site network. In this document they are referred to
as International Sites.
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2. The Habitats Regulations Assessment
Process and Application

2.1. Relevant Law and Policy

Under the Habitats Regulations an assessment is required where a plan or project may give rise to significant
effects upon an International Site. These sites include Special Areas of Conservation (SACs), and Special
Protection Areas (SPAs).

These sites now form part of the UK’s national site network and, going forward, will include any SACs and
SPAs newly designated by the UK.

The legislation relevant to the UK’s national network of International Sites comprises the Conservation of
Habitats and Species Regulations 2017 (as amended) and the Conservation of Offshore Marine Habitats and
Species Regulation 2017 (as amended)'#, known together as the Habitats Regulations. In addition, it is a
matter of UK Government policy'® that sites designated under the 1971 Ramsar Convention for their
internationally important wetlands (Ramsar sites), both listed and proposed, are also considered in this process
and afforded the same protection as sites within the national site network, along with potential SPAs (pSPAs)
and possible SACs (pSACs). Hereafter, all the above sites are referred to as International Sites. Furthermore,
sites identified, or required, as compensatory measures for adverse effects on International Sites are also
included.

The Guidelines on the Assessment of Transboundary Impacts of Energy Developments on Natura 2000 Sites
Outside the UK (2015)'8, as referenced in The Planning Inspectorate Advice Notes Ten'” and Twelve'®, states
that the principles of the Habitats Directive (and therefore the Habitats Regulations) should be applied to any
energy development where significant effects could occur for International Sites outside of the UK. As such,
potential for transboundary effects has been considered in this HRA.

Areas of land or sea outside of the boundary of an International Site may be important ecologically in
supporting the populations for which the International Site has been designated or classified, such that they are
‘functionally linked’ and should be taken into account in a HRA'®,

Regulation 110 states that the Habitat Regulations shall apply in relation to an NPS as it applies to a land use
plan, (with some exceptions). Regulation 105 (1) states that where a land use plan:

“a) is likely to have a significant effect on an International Site or a European offshore marine site (either
alone or in combination with other plans or projects), and

b) is not directly connected with or necessary to the management of that site,

' Including amendment by the Conservation of Habitats and Species (Amendment) (EU Exit) Regulations 2019
(see earlier explanation).

'S Ministry of Housing, Communities and Local Government (2021) National Planning Policy Framework
(NPPF). Paragraph 181.

6 DECC (2015) Guidelines on the assessment of transboundary impacts of energy developments on Natura
2000 sites outside the UK, available at:
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/408465/trans
boundary guidelines.pdf

7 The Planning Inspectorate (2017) Advice Note Ten: Habitats Regulations Assessment relevant to nationally
significant infrastructure projects, available at: https://infrastructure.planninginspectorate.gov.uk/wp-
content/uploads/2015/06/Advice-note-10v4.pdf

'8 The Planning Inspectorate (2020) Advice Note Twelve: Transboundary Impacts and Process, available at:
https://infrastructure.planninginspectorate.gov.uk/legislation-and-advice/advice-notes/advice-note-twelve-
transboundary-impacts-and-process/

' Tyldesley, D. and Chapman, C., (2013) The Habitats Regulations Assessment Handbook, March 2021
edition UK: DTA Publications Limited.
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the plan-making authority for that plan must, before the plan is given effect, make an appropriate assessment of
the implications for the site in view of that site's conservation objectives”.

It is confirmed that the five energy NPSs are not directly connected with or necessary to the management of
any International Sites. Therefore, there is a requirement for screening for likely significant effects and, if likely
significant effects cannot be ruled out, for appropriate assessment.

Regulation 107(1) of the Habitats Regulations states that:

“If the plan-making authority is satisfied that, there being no alternative solutions, the land use plan must be
given effect for imperative reasons of overriding public interest (which, subject to paragraph (2), may be of a
social or economic nature), it may give effect to the land use plan notwithstanding a negative assessment of the
implications for the International Site or the European offshore marine site (as the case may be)”.

Furthermore, Regulation 109 states:

“Where in accordance with regulation 107 a land use plan is given effect, notwithstanding a negative
assessment of the implications for an International Site or a European offshore marine site, the appropriate
authority must secure that any necessary compensatory measures are taken to ensure that the overall
coherence of Natura 2000 is protected”.

However, with reference to the underlined text above, although the process is broadly the same, it will be the
coherence of the UK national site network that is protected. This amendment was made to the Habitats
Regulations by the Conservation of Habitats and Species (Amendment) (EU Exit) Regulations 2019.

Should the later stages of HRA be reached (outlined in Section 2.2 below) and an Annex 1 priority habitat or
Annex 2 priority species (qualifying features marked by an asterisk) is going to be affected, this has an
influence on the reasons permitted as imperative reasons of overriding public interest. According to Regulation
107(2) the permissible reasons are limited to those relating to:

a. human health, public safety or beneficial consequences of primary importance to the environment; or
b. any other reasons which the plan-making authority, having due regard to the opinion of the appropriate
authority, considers to be imperative reasons of overriding public interest.

The ‘appropriate authority’ in England and Wales is now the relevant Secretary of State (SoS) or Welsh
Minister, respectively. This no longer includes the European Commission. This amendment was made to the
Habitats Regulations by the Conservation of Habitats and Species (Amendment) (EU Exit) Regulations 2019.

2.2. Relevant Case Law

This HRA takes into account recent European and UK case law that applies to International Sites and guidance
that was not available at the time the HRA was produced for the 2011 energy NPSs. According to UK EU
withdrawal agreements, EU case law that has shaped and influenced the HRA process up to 31st December
2020, remains relevant in the UK and to the assessment?°. Other than amendments to keep all stages of the
HRA process within UK auspices, no fundamental change has been made to the function and implementation
of the Habitats Regulations following amendment by the Conservation of Habitats and Species (Amendment)
(EU Exit) Regulations 2019. Therefore, reference to European case law up to 31st December 2020 is in-
keeping with a good practice approach of always using the most current available guidance.

The following pieces of case law are considered to be relevant and their implications for plan-level HRA are
discussed below.

2.2.1. People over Wind

The People over Wind, Peter Sweetman v Coillte Teoranta (April 2018) judgment ruled that Article 6(3) of the
Habitats Directive should be interpreted as meaning that mitigation measures should be assessed as part of an
Appropriate Assessment and should not be taken into account at the screening stage. The precise wording of
the ruling on this point is as follows:

20 Tyldesley, D. and Chapman, C., (2013) The Habitats Regulations Assessment Handbook, March 2021
edition UK: DTA Publications Limited. [Refer to A.2.1 Legal Consequences of leaving the EU].
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“Article 6(3)... in order to determine whether it is necessary to carry out, subsequently, an appropriate
assessment of the implications, for a site concerned, of a plan or project, it is not appropriate, at the screening
stage, to take account of measures intended to avoid or reduce the harmful effects of the plan or project on that
site”.

In light of the above, the HRA Screening stage will not rely upon avoidance or mitigation measures to draw
conclusions as to whether the NPSs could result in ‘likely significant effects’ on International Sites, with any
such measures being considered at the Appropriate Assessment stage as relevant.

2.2.2. Holohan
The HRA will fully consider the Holohan v An Bord Pleanala (November 2018) judgment which stated that:

“Article 6(3) of Council Directive 92/43/EEC of 21 May 1992 on the conservation of natural habitats and of wild
fauna and flora must be interpreted as meaning that an ‘appropriate assessment’ must, on the one hand,
catalogue the entirety of habitat types and species for which a site is protected, and, on the other, identify and
examine both the implications of the proposed project for the species present on that site, and for which that
site has not been listed, and the implications for habitat types and species to be found outside the boundaries
of that site, provided that those implications are liable to affect the conservation objectives of the site.

Article 6(3) of Directive 92/43 must be interpreted as meaning that the competent authority is permitted to grant
to a plan or project consent which leaves the developer free to determine subsequently certain parameters
relating to the construction phase, such as the location of the construction compound and haul routes, only if
that authority is certain that the development consent granted establishes conditions that are strict enough to
guarantee that those parameters will not adversely affect the integrity of the site.

Article 6(3) of Directive 92/43 must be interpreted as meaning that, where the competent authority rejects the
findings in a scientific expert opinion recommending that additional information be obtained, the ‘appropriate
assessment’ must include an explicit and detailed statement of reasons capable of dispelling all reasonable
scientific doubt concerning the effects of the work envisaged on the site concerned”.

Following this judgment, the potential for effects on species and habitats, including those not listed as qualifying
features, to result in secondary effects upon the qualifying features of International Sites, including the potential
for complex interactions and dependencies will be considered. In addition, the potential for offsite impacts, such
as through impacts to functionally linked land, and or species and habitats located beyond the boundaries of
International Sites, but which may be important in supporting the ecological processes of the qualifying
features, will also be taken into account.

2.2.3. Dutch Nitrogen

The 2018 ‘Cooperatie Mobilisation for the Environment and Vereniging Leefmilieu v College van gedeputeerde
staten van Limburg and College van gedeputeerde staten van Gelderland (Dutch Nitrogen)' judgment stated
that:

“Article 6(3) of Directive 92/43 must be interpreted as meaning that an ‘appropriate assessment’ within the
meaning of that provision may not take into account the existence of ‘conservation measures’ within the
meaning of paragraph 1 of that article, ‘preventive measures’ within the meaning of paragraph 2 of that article,
measures specifically adopted for a programme such as that at issue in the main proceedings or ‘autonomous’
measures, in so far as those measures are not part of that programme, if the expected benefits of those
measures are not certain at the time of that assessment”.

The Dutch Nitrogen judgment also states that according to previous case law:

“...it is only when it is sufficiently certain that a measure will make an effective contribution to avoiding harm to
the integrity of the site concerned, by guaranteeing beyond all reasonable doubt that the plan or project at issue
will not adversely affect the integrity of that site, that such a measure may be taken into consideration in the
‘appropriate assessment’ within the meaning of Article 6(3) of the Habitats Directive”.

This HRA will therefore only consider the existence of conservation and/ or preventative measures if the
expected benefits of those measures are certain at the time of the assessment. The HRA will also ensure that if
a threshold approach is applied it will consider the risk of significant effects being produced even if below the
threshold values to ensure that there is no adverse effect on integrity of the International Sites.

Contains sensitive information
5205016 | 6.0 | November 2023

Atkins | HRA of the Energy NPSs Review Page 11 of 91



%anment for AT K I N S

Energy Security
& Net Zero

Member of the SNC-Lavalin Group

2.3. Relevance of and Co-ordination with other HRAs

An individual HRA may be intrinsically linked to other HRAs through the need to consider in-combination effects
under the Habitat Regulations and the assessment findings of plan-level HRAs when undertaking lower tier or
project-level HRAs. It has been specifically flagged within EN-3 that there is a need to co-ordinate with The
Crown Estate and applicants are expected to demonstrate compliance with mitigation measures identified by
The Crown Estate in any plan-level HRA produced as part of its leasing rounds. This need is acknowledged
here and as it makes use of existing assessment work, it can only lead to a more robust assessment that also
achieves the best outcome for International Sites. It is possible that under the other NPSs there will be a need
to co-ordinate with other relevant plan HRAs at both plan and project stage. However, no specific HRAs are
detailed in the other NPSs, apart from HRA(s) for The Crown Estate leasing rounds in EN-3.

2.4, Habitats Regulations Assessment Process Overview

It has become generally accepted that the requirements of Habitats Regulations Assessment process comprise
four stages?! 22 23;

o Stage One: Screening - the process that identifies the potential for likely effects upon an International Site
of a project or plan, either alone or in combination with other projects or plans and considers whether these
effects are likely to be significant;

o Stage Two: Appropriate Assessment - the consideration of the impact on the integrity of the International
Site of the project or plan, either alone or in combination with other projects or plans, in respect of the
International Site’s structure and function and its conservation objectives. Additionally, where adverse
impacts are identified, an assessment of the potential mitigation of those impacts is undertaken. The
assessment of the effect on integrity of the site is undertaken including the effect of such mitigation;

o Stage Three: Assessment of Alternative Solutions - the process which examines alternative ways of
achieving the objectives of the project or plan that might avoid or reduce adverse impacts on the integrity of
the International Site;

e Stage Four: Assessment where no alternative solutions exist and where adverse impacts remain -
following the identification of imperative reasons of overriding public interest (IROPI), if it is deemed that the
project or plan should be allowed to proceed, compensatory measures are identified, secured and their
effectiveness ascertained.

21 European Commission (2001) Assessment of plans and projects significantly affecting Natura 2000 sites —
Methodological guidance on the provisions of Article 6(3) and (4) of the Habitats Directive 92/43/EEC.

22 Guidance on the use of Habitats Regulations Assessment - https://www.gov.uk/guidance/appropriate-
assessment.

2 Tyldesley, D. and Chapman, C., (2013) The Habitats Regulations Assessment Handbook, March 2021
edition UK: DTA Publications Limited.
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3. HRA Screening

3.1.  Scoping International Sites for Screening

Prior to screening it is necessary to identify all International Sites that may be affected by the project or plan.
The extent of the search is determined by the methodology and scope being used and will depend on the
nature of the project or plan as to how far-reaching the impacts could be.

The NPSs apply to England and Wales, including territorial waters (up to 12 nautical miles (NM) off the coast),
and the Renewable Energy Zone. In addition, the SoS will examine applications for border-crossing oil and gas
pipelines, for example, a pipeline that has one end in England or Wales and the other in Scotland. Therefore,
as the NPSs have a national coverage, it must be assumed that any of the English and Welsh International
Sites, plus those in Scotland as relevant, could be affected as development could be anywhere in those
locations. In the UK, including Scotland and Northern Ireland, there are presently 656 SACs and 284 SPAs?*,
and 149 Ramsar sites designated across terrestrial and marine environments?. These are the numbers of fully
designated sites and additional sites require assessment under HRA where these are added as a matter of UK
policy under the NPPF, i.e., proposed or possible sites and compensation sites.

Furthermore, using the ‘source-pathway-receptor’ approach and considering the potential far-reaching effects
from energy infrastructure developments, such as offshore windfarms or power stations, it is conceivable that
mobile species from International Sites in Northern Ireland and other countries may be affected. This is
considered to potentially be the case for marine mammals, migratory fish, seabirds and migratory birds, many
of which travel long distances to utilise other habitats, move within their natural range or during migration.
Therefore, they can potentially be affected outside the boundary of the International Site of which they are a
qualifying feature. It is also possible for qualifying species to be affected within International Sites, where these
lie close to new development or the development is expected to have long-ranging impacts. Although impacts
to mobile species from offshore wind are the most likely transboundary effect, the assessment should not be
limited to this, and all potential sources of transboundary effect considered for scoping in / out of an
assessment. This includes sites close to the boundary of the Renewable Energy Zone, or sites in proximity to
new energy development, particularly coastal sites. This could include International Sites outside of the UK. As
stated in Section 2.1, potential for transboundary effects has been considered.

3.2. Approach to Screening

Guidance from the European Commission?® recommends that screening should follow the following steps:

e Step 1: Determine whether the plan is directly connected with or necessary to the management of the
International Site;

e Step 2: Describe the plan and describe and characterise any other plans or projects which, in combination,
have the potential for having significant effects on the International Site;

o Step 3: Identify the potential effects on the International Site both alone and in combination with other plans
and projects; and,

o Step 4: Assess the significance of any effects on International Sites.

Each of these steps is considered in turn below.

In line with the precautionary principle, it is important to note that the burden of evidence is to show, on the
basis of objective information, that the project or plan will have no likely significant effect (LSE) on an
International Site. If there may be an LSE, or there is uncertainty and an LSE cannot be ruled out, this would
trigger the need for an appropriate assessment. As a result of European case law?’, irrespective of the normal

24 https://incc.gov.uk/ - excludes sites within the UK Overseas Territory of Gibraltar.

25 https://incc.gov.uk/ - excludes Overseas Territory and Crown Dependencies.

26 European Commission (2001) Methodological guidance on the provisions of Article 6(3) and (4) of the
Habitats Directive 92/43/EEC.

27 Waddenzee judgement (7th September 2004) Case C-127/02
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English meaning of ‘likely’, in this statutory context a ‘likely significant effect’ is a ‘possible significant effect’,
one whose occurrence cannot be ruled out on the basis of objective evidence i.e. ‘no reasonable scientific
doubt remains as to the absence of such effects'?.

I, K,

The Waddenzee judgement?® also provides further clarification regarding the term ‘significant’: “where a plan or
project not directly connected with or necessary to the management of a site is likely to undermine the site’s
conservation objectives, it must be considered likely to have a significant effect on that site. The assessment of
that risk must be made in the light inter alia of the characteristics and specific environmental conditions of the
site concerned by such a plan or project.”

Measures intended to avoid or reduce effects upon International Sites are not taken account of during
screening. This is consistent with European case law*°,

3.3. Step 1: Determine whether the plan is directly connected with or

necessary to the management of the International Site

The NPSs EN-1 to EN-5 are not directly connected with or necessary to the management of any International
Sites. As such, it is necessary to undertake screening to determine whether the proposals are likely to have an
LSE on any International Sites (Steps 2 to 4 below).

3.4.  Step 2: Describe the plan and describe and characterise any other
plans or projects which, in combination, have the potential for
having significant effects on the International Site

3.4.1. Purpose and contents of the Energy NPSs

The NPSs set out national policy for energy infrastructure in England and Wales. They form the framework for
development consent decisions on applications for new energy infrastructure by the SoS. It should be noted
that not all energy projects will be covered by the NPSs, as they relate only to nationally significant
infrastructure projects (NSIPs). Generally, this relates to energy generation projects of more than 50 MW
capacity in England and 350MW capacity in Wales, although this varies by technology. It also includes the
associated networks for the transmission of power or fuel.

EN-1 sets out the policy and regulatory framework, the need for various types of energy infrastructure, the
assessment principles when considering NSIP applications, generic impacts that could occur and mitigation
measures relevant to all types of energy infrastructure. EN-1 states that there is an urgent need for a wide
range of generating technologies in order to meet demand and provide flexibility. The known technologies
included within the scope of EN-1 includes the following:

e Offshore Wind (including floating wind);

e Solar photovoltaics (PV);

o Wave;

o Tidal Range;

e Tidal Stream;

e Pumped Hydro;

e Energy from Waste (including Advanced Conversion Technologies (ACTs)), with or without Carbon Capture
and Storage (CCS);

e Biomass with or without CCS;
e Natural Gas with or without CCS;

28 Tyldesley, D. and Chapman, C., (2013) The Habitats Regulations Assessment Handbook, March 2021
edition UK: DTA Publications Limited.

29 Waddenzee judgement (7th September 2004) Case C-127/02

30 People over Wind v Coillte Teoranta (12th April 2018) Case C-323/17
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e Low carbon hydrogen; and

e Nuclear (large-scale nuclear, Small Modular Reactors, Advanced Modular Reactors and large fusion power
plants).

Storage and interconnectors, although not energy-generating their role, are important electricity infrastructure
for providing resilience and flexibility in the network. Storage of surplus electricity in times of low demand
allows increased reliability in electricity supply when demand is higher, forming part of a robust energy supply
system. Interconnectors provide capacity by linking with other markets, i.e. markets in other countries, to
accommodate for shortfalls in the domestic market. There is scope for projects to combine offshore wind
generation with market-to-market interconnection.

EN-1 states “new coal or large-scale oil-fired electricity generation are not consistent with the trajectory of our
carbon budgets and the transition to net zero and so are not included within this NPS, and the government is
taking active steps to phase them out of the energy system”. Note that hydrogen and CCS do not have specific
NPSs and are primarily covered by EN-1. EN-2 states that, whilst the NPS relates to energy from natural gas, it
may be relevant to hydrogen, particularly as co-firing plants may also use hydrogen. EN-2