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Introduction  

1. This document provides an overview of the Post Implementation Review (PIR) of 

the Flood Risk Management Overview and Scrutiny Committee (England) 

Regulations 2011 (the Regulations). 

2. The Regulations were introduced under The Local Government Act 2000 to 

prescribe the processes that Risk Management Authorities must follow to comply 

with requests for information from local authority Overview and Scrutiny 

Committees on flood management. The Regulations are subject to a sunset 

clause scheduled to take effect on 6th April 2018. After this date the Regulations 

will cease to have legal effect. 

3. This Command Paper and associated PIR (Annex 1) evaluates the effectiveness 

and impact of the Regulations. Based on that evaluation, this paper makes a 

recommendation as to whether the Regulations should be replaced or renewed 

beyond the coming into effect of the sunset clause. 

Background  to  the Regulations  

4. Lead Local Flood Authorities (LLFAs) are county and unitary local authorities that 

have responsibility under the Flood and Water Management Act 2010 (FWMA) to 

manage local flood risk i.e. risk from surface run off, groundwater and ordinary 

watercourses. There are 152 LLFAs in England. 

5.  Risk Management Authorities (RMAs)1  are Water and  Sewage Companies, 

Environment Agency, Internal Drainage Boards, District Councils and Highways 

Authorities. They  also have a role in local flood risk management.  

6.  The  Local Government Act 2000  permits Overview and Scrutiny Committees 

(OSCs)  to review and scrutinise RMAs in relation to  their  flood management  

work. They could,  for example,  use  these powers  if  there  were  a  flooding event in 

the  area  and the OSC wanted to undertake a  review of the  event or to review  

current arrangements for local flood risk management in the area.  This legislation  

also places a  duty on  RMAs to comply with a request for information by an OSC. 

The  Act reserved powers to  make  regulations that set procedural requirements 

for making information  requests and  for complying  with them.  

1 Risk Management Authorities and their responsibilities are defined in the Flood and Water 

Management Act 2010 
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The Flood  Risk Management Overview  and  Scrutiny  Committee  

(England) Regulations 2011.  

7. The Regulations were made under section 21F of the Local Government Act 

2000, which was subsequently repealed by the Localism Act 2011, which in turn 

inserted s9FH and s9JB in the Local Government Act 2000. Section 17 of the 

Interpretation Act 1978 operates so that the Regulations continue to remain in 

force as though they were made under new s9FH. Section 17 of the 

Interpretation Act 1978 also means that references in the Regulations to section 

21F(3) and (4) will be read as references to section 9FH(3) and (4). 

8. The Regulations prescribe the form of the request, deadlines and processes 

attached to the duty in s9FH(3) on RMAs to comply with an OSC request. The 

provisions of the Regulations specifically: require that a request by the OSC must 

be made in writing, place a duty on RMAs to respond to a request within 28 days, 

impose a duty to indicate what action it proposes to take (if any), and to attend 

the committee if requested. They also cover confidentiality procedures and a 

requirement to review the Regulations before the end of the review period. 

Legislation  objectives  

9. The Regulations were intended to contribute to the following policy objectives : 

 Greater accountability and transparency of RMAs 

 Strengthening collaborative working to improve flood risk management 

 Providing an added mechanism for bringing the work of these authorities 

together and holding different RMAs to account 

Scope of the review  

10.The purpose of this review is to evaluate the operation, use and perceived 

effectiveness of the Regulations. The aim of this work is not to evaluate OSCs 

themselves, but the Regulations relating to the duties imposed on RMAs in 

complying with OSC requests. 

11.The Localism Act 2011 amended the Local Government Act 2000 by allowing 

local authorities to operate either an ‘executive’ governance model or ‘committee’ 

model.  Those operating the ‘executive’ system are still required to have OSCs 

but those operating the ‘committee’ system do not have to. The 2011 Regulations 

only apply to those local authorities that operate an executive system of 

governance and not those that operate a committee system of governance. It is 

estimated that 90-95% of authorities operate the executive system. 
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Evidence collection  

12.The Impact Assessment for the Regulations set out that they were expected to be 

low impact and low risk. Accordingly, it was judged that a proportionate approach 

to the review would be to collect any necessary evidence using existing 

resources within the Department. 

13.The evidence required to assess the impact of the Regulations consisted of data 

on whether the powers and duties had been employed by OSCs. It was also 

decided to collect qualitative information on the value and effectiveness of the 

powers and duties imposed by the Regulations and make an assessment of 

whether other means could be utilised to achieve the same objectives. 

14. It was decided that three stages of evidence gathering would be used to 

determine the impact of the 2011 Regulations. 

15.The first stage involved reading available known OSC flooding review reports and 

scanning websites of local authorities for information on any previously unknown 

reviews (12 OSC flood related review reports were found in total). Those reports 

were reviewed for information on the use of the powers contained in the 

Regulations. For the second stage of evidence gathering a short online survey 

was developed to discover if OSCs had been active in scrutinising flooding and if 

an RMA had been requested to attend an OSC meeting or been asked to provide 

information to a deadline. A variety of networks were used to distribute and notify 

authorities about the survey. For the third stage, telephone interviews were 

conducted with LLFA/OSC contacts and electronic surveys distributed to RMA 

contacts. A fuller explanation of the evidence collection methods and their 

rationale is contained in the Annexed Post Implementation Review. 

Evidence analysis  

16.The evidence collected suggests that the Regulations have not been used by 

OSCs in their role scrutinising flooding. 

17.Most of the LLFA interviewees (stage 3 evidence collection) expressed the view 

that this was because RMAs voluntarily worked alongside OSCs and their 

respective officers when requested to do so. On the occasions when input from a 

water company or the Environment Agency was deemed necessary, the OSC or 

its officers would make a simple request for their involvement and the RMA would 

attend without a formal written request being made under the Regulations. The 

primary legislation places a general duty on RMAs to comply with OSC requests 

for information in connection with floods management - most interviewees felt this 

had established an expectation of cooperation. 
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18.Some LLFA interviewees suggested that the existence of the Regulations may 

have contributed positively to the collaborative working relationships that exist 

between LLFAs and RMAs. LLFAs interviewed suggested they take security from 

knowing it is possible to demand an RMA attend an OSC meeting, or deliver 

information to it within a set time frame. However, no evidence could be found of 

an authority using the Regulations even when requesting information from RMAs, 

and knowledge about their content was low (amongst both LLFAs and RMAs). 

Legal  impact of  removal  

19.The Regulations will lapse on 6th April 2018, which means that the requirements 

and duties which the Regulations contain will no longer apply. However, the duty 

on RMAs to comply with requests for information from OSCs will remain in place 

(section 9FH of Local Government Act). However, no provisions about the 

required form of a request will remain, nor will there be any specific timeframes 

for compliance with the request. The Regulations currently provide safeguards for 

the confidentiality of the information disclosed by RMAs to OSCs in compliance 

with an information request. If the sunset clause takes effect, those safeguards 

will cease to exist. 

Conclusions 

20.The Regulations are not being relied upon and, as such, have contributed little to 

achieving the objectives of the enabling primary legislation from which they 

originate. OSCs are working with RMAs and making requests for information from 

them in relation to their flood management activities – both formally and 

informally according to the established working relationship. Evidence collected 

as part of this review indicates that RMAs are complying with those requests for 

information, as they have a duty to do under the primary legislation. The formal 

procedures for requesting information and compliance with timeframes in 

Regulations are not being used. 

21.Defra considers that in light of their apparent lack of use, the sunset clause in the 

Regulations should be allowed to take effect and no replacement regulations 

should be laid. The loss of a timeframe for RMA compliance with information 

requests and a confidentiality safeguard will be unlikely to have an impact as to 

date they have not been used. The loss of a requirement to make requests in 

writing will have a very low impact as requests are currently made according to 

the norms of the working relationship in question. 
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